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§780.708

types of establishments engaged in
grain storage. (See 24 FR 2584; 3581.) As
the legislative history of the exemp-
tion cited above makes clear, country
elevators handle ‘“‘mostly grain.”” The
courts have recognized that the terms
“‘country elevator” and ‘‘country grain
elevator’” are interchangeable (the
term ‘‘country house’ has also been
recognized as synonymous), and that
there are significant differences be-
tween country elevators and other
types of establishments engaged in
grain storage (see Tobin v. Flour Mils,
185 F'. 2d 596; Mitchell v. Sampson Const.
Co. (D. Kan.) 14 WH Cases 269).

§780.708 A country elevator is located
near and serves farmers.

Country elevators, as commonly rec-
ognized, are typically located along
railroads in small towns or rural areas
near grain farmers, and have facilities
especially designed for receiving bulk
grain by wagon or truck from farms,
elevating it to storage bins, and direct
loading of the grain in its natural state
into railroad boxcars. The principal
function of such elevators is to provide
a point of initial concentration for
grain grown in their local area and to
handle, store for limited periods, and
load out such grain for movement in
carload lots by rail from the producing
area to its ultimate destination. They
also perform a transport function in fa-
cilitating the even and orderly move-
ment of grain over the interstate net-
work of railroads from the producing
areas to terminal elevators, markets,
mills, processors, consumers, and to
seaboard ports for export. The country
elevator is typically the farmer’s mar-
ket for his grain or the point at which
his grain is delivered to carriers for
transportation to market. The elevator
may purchase the grain from the farm-
er or store and handle it for him, and it
may also store and handle substantial
quantities of grain owned by or pledged
to the Government under a price-sup-
port program. Country elevators cus-
tomarily receive, weigh, test, grade,
clean, mix, dry, fumigate, store, and
load out grain in its natural state, and
provide certain incidental services and
supplies to farmers in the locality. The
foregoing attributes of country ele-
vators have been recognized by the
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courts. See, for example, Mitchell v.
Sampson Const. Co. (D. Kan.) 14 WH
Cases 269; Tobin v. Flour Mills, 185 F. 2d
596; Holt v. Barnesville Elevator Co., 145
F. 2d 250; Remington v. Shaw (W.D.
Mich.), 2 WH Cases 262.

§780.709 Size and equipment of a
country elevator.

Typically, the establishments com-
monly recognized as country elevators
are small. Most of the establishments
intended to come within the exemption
have only one or two employees (107
Cong. Rec. (daily ed.) p. 5883), although
some country elevators have a larger
number. (See Holt v. Barnesville Elevator
Co., 145 F. 2d 250.) Establishments with
more than five employees are not with-
in the exemption. (See §780.712.) The
storage capacity of a country elevator
may be as small as 6,000 bushels (see
Tobin v. Flour Mills, 185 F. 2d 596) and
will generally range from 15,000 to
50,000 bushels. As indicated in §780.708,
country elevators are equipped to re-
ceive grain in wagons or trucks from
farmers and to load it in railroad box-
cars. The facilities typically include
scales for weighing the farm vehicles
loaded with grain, grain bins, cleaning
and mixing machinery, driers for
prestorage drying of grain and endless
conveyor belts or chain scoops to carry
grain from the ground to the top of the
elevator. The facilities for receiving
grain in truckloads or wagonloads from
farmers and the limited storage capac-
ity, together with location of the ele-
vator in or near the grain-producing
area, serve to distinguish country ele-
vators from terminal or subterminal
elevators, to which the exemption is
not applicable. The latter are located
at terminal or interior market points,
receive grain in carload lots, and re-
ceive the bulk of their grain from coun-
try elevators. Although some may re-
ceive grain from farms in the imme-
diate areas, they are not typically
equipped to receive grain except by
rail. (See Tobin v. Flour Mills, supra;
Mitchell v. Sampson Const. Co. (D. Kan.)
14 WH Cases 269.) It is the facilities of
a country elevator for the elevation of
bulk grain and the discharge of such
grain into rail cars that make it an
‘“‘elevator” and distinguish it from
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warehouses that perform similar func-
tions in the flat warehousing, storage,
and marketing for farmers of grain in
sacks. Such warehouses are not ‘‘ele-
vators’” and therefore do not come
within the section 13(b)(14) exemption.

§780.710 A country elevator may sell
products and services to farmers.

Section 13(b)(14) expressly provides
that an establishment commonly rec-
ognized as a country elevator, within
the meaning of the exemption, includes
“‘such an establishment which sells
products and services used in the oper-
ation of a farm.” This language makes
it plain that if the establishment is
“‘such an establishment,” that is, if its
functions and attributes are such that
it is “commonly recognized as a coun-
try elevator” but not otherwise, ex-
emption of its employees under this
section will not be lost solely by reason
of the fact that it sells products and
services used in the operation of a
farm. Establishments commonly recog-
nized as country elevators, especially
the smaller ones, not only engage in
the storing of grain but also conduct
various merchandising or ‘‘sideline”
operations as well. They may dis-
tribute feed grains to feeders and other
farmers, sell fuels for farm use, sell and
treat seeds, and sell other farm sup-
plies such as fertilizers, farm chemi-
cals, mixed concentrates, twine, lum-
ber, and farm hardware supplies and
machinery. (See Tobin v. Flour Mills,
185 F'. 2d 596; Holt v. Barnesville Elevator
Co., 145 F. 2d 250). Services performed
for farmers by country elevators may
include grinding of feeds, cleaning and
fumigating seeds, supplying bottled
gas, and gasoline station services. As
conducted by establishments com-
monly recognized as country elevators,
the selling of goods and services used
in the operation of a farm is a minor
and incidental secondary activity and
not a main business of the elevator (see
Tobin v. Flour Mills, supra; Holt v.
Barnesville Elevator Co., supra).

§780.711 Exemption of mixed business
applies only to country elevators.

The language of section 13(b)(14) per-
mitting application of the exemption
to country elevators selling products
and services used in the operation of a

§780.712

farm does not extend the exemption to
an establishment selling products and
services to farmers merely because of
the fact that it is also equipped to pro-
vide elevator services to its customers.
The exemption will not apply if the ex-
tent of its business of making sales to
farmers is such that the establishment
is not commonly known as a ‘‘country
elevator” or is commonly recognized as
an establishment of a different kind.
As the legislative history of the exemp-
tion indicates, its purpose is limited to
exempting country elevators that mar-
ket farm products, mostly grain, for
farmers who are working long work-
weeks and need to have the elevator fa-
cilities open and available for disposal
of their crops during the same hours
that are worked by the farmers. (See
107 Cong. Rec. (daily ed.) p.5883.) The
reason for the exemption does not jus-
tify its application to employees sell-
ing products and services to farmers
otherwise than as an incidental and
subordinate part of the business of a
country elevator as commonly recog-
nized. An establishment making such
sales must be ‘‘such an establishment”’
to come within this exemption. An em-
ployer may, however, be engaged in the
business of making sales of goods and
services to farmers in an establishment
separate from the one in which he pro-
vides the recognized country elevator
services. In such event, the exemption
of employees who work in both estab-
lishments may depend on whether the
work in the sales establishment comes
within another exemption provided by
the Act. (See Remington v. Shaw (W.D.
Mich.), 2 WH Cases 262, and infra,
§780.724.)

EMPLOYMENT OF ‘‘NO MORE THAN FIVE
EMPLOYEES”’

§780.712 Limitation of exemption to
establishments with five or fewer
employees.

If the operations of an establishment
are such that it is commonly recog-
nized as a country elevator, its employ-
ees may come within the section
13(b)(14) exemption provided that ‘‘no
more than five employees are employed
in the establishment in such oper-
ations’. The exemption is intended, as
explained by its sponsor, to ‘‘affect
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